Federal Acquisition Regulation

The Government may not be interpleaded in
any judicial or administrative proceeding in-
volving such a dispute.

(j) Preservation of prime-subcontractor rights.
Except as provided in paragraph (i) of this
clause, this clause shall not limit or impair
any contractual, administrative, or judicial
remedies otherwise available to the Con-
tractor or a subcontractor in the event of a
dispute involving late payment or non-
payment by the Contractor or deficient sub-
contract performance or nonperformance by
a subcontractor.

(k) Non-recourse for prime contractor interest
penalty. The Contractor’s obligation to pay
an interest penalty to a subcontractor pursu-
ant to the clauses included in a subcontract
under paragraph (c) of this clause shall not
be construed to be an obligation of the Gov-
ernment for such interest penalty. A cost-re-
imbursement claim may not include any
amount for reimbursement of such interest
penalty.

(1) Overpayments. If the Contractor be-
comes aware of a duplicate contract financ-
ing or invoice payment or that the Govern-
ment has otherwise overpaid on a contract
financing or invoice payment, the Con-
tractor shall immediately notify the Con-
tracting Officer and request instructions for
disposition of the overpayment.

(End of clause)

[66 FR 65361, Dec. 18, 2001, as amended at 68
FR 56684, Oct. 1, 2003; 70 FR 57455, Sept. 30,
2005]

52.232-28 Invitation to Propose Per-
formance-Based Payments.

As prescribed in 32.1005(b)(1), insert
the following provision:

INVITATION TO PROPOSE PERFORMANCE-BASED
PAYMENTS (MAR 2000)

(a) The Government invites the offeror to
propose terms under which the Government
will make performance-based contract fi-
nancing payments during contract perform-
ance. The Government will consider perform-
ance-based payment financing terms pro-
posed by the offeror in the evaluation of the
offeror’s proposal. The Contracting Officer
will incorporate the financing terms of the
successful offeror and the FAR clause, Per-
formance-Based Payments, at FAR 52.232-32,
in any resulting contract.

(b) In the event of any conflict between the
terms proposed by the offeror and the terms
in the clause at FAR 52.232-32, Performance-
Based Payments, the terms of the clause at
FAR 52.232-32 shall govern.

(c) The Contracting Officer will not accept
the offeror’s proposed performance-based
payment financing if the financing does not
conform to the following limitations:

52.232-29

(1) The Government will make delivery
payments only for supplies delivered and ac-
cepted, or services rendered and accepted in
accordance with the payment terms of this
contract.

(2) The terms and conditions of the per-
formance-based payments must—

(i) Comply with FAR 32.1004;

(ii) Be reasonable and consistent with all
other technical and cost information in-
cluded in the offeror’s proposal; and

(iii) Their total shall not exceed 90 percent
of the contract price if on a whole contract
basis, or 90 percent of the delivery item price
if on a delivery item basis.

(3) The terms and conditions of the per-
formance-based financing must be in the best
interests of the Government.

(d) The offeror’s proposal of performance-
based payment financing shall include the
following:

(1) The proposed contractual language de-
scribing the performance-based payments
(see FAR 32.1004 for appropriate criteria for
establishing performance bases and perform-
ance-based finance payment amounts).

(2) A listing of—

(i) The projected performance-based pay-
ment dates and the projected payment
amounts; and

(ii) The projected delivery date and the
projected payment amount.

(3) Information addressing the Contractor’s
investment in the contract.

(e) Evaluation of the offeror’s proposed
prices and financing terms will include
whether the offeror’s proposed performance-
based payment events and payment amounts
are reasonable and consistent with all other
terms and conditions of the offeror’s pro-
posal.

(End of provision)

Alternate I (MAR 2000). As prescribed
in FAR 32.1005(b)(2), add the following
paragraph (f) to the basic provision:

(f) The Government will adjust each pro-
posed price to reflect the cost of providing
the proposed performance-based payments to
determine the total cost to the Government
of that particular combination of price and
performance-based financing. The Govern-
ment will make the adjustment using the
procedure described in FAR 32.205(c).

[65 FR 16285, Mar. 27, 2000]
52.232-29 Terms for Financing of Pur-
chases of Commercial Items.

As prescribed in 32.206(b)(2),
the following clause:

insert
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